FREDERICK COUNTY PLANNING COMMISSION

October 9, 2013

FILE NUMBER:

REQUEST:

ZT 13-09,Waterbody Buffer Zoning
Ordinance Text Amendment

N/A

On September 18, 2013 Staff presented draft revisions

to the Waterbody Buffer Ordinance to the Planning

Commission, as initiated by the Board of County

Commissioners, Staff will present the Zoning Ordinance

Text Amendment and describe the proposed

maodifications to the existing Waterbody Buffer
regulations.

PROJECT INFORMATION:

ADDRESS/LOCATION:
TAX MAP/PARCEL:
COMP. PLAN:
ZONING:

PLANNING REGION:
WATER/SEWER:

N/A
N/A
N/A
N/A
N/A
N/A

APPLICANT/REPRESENTATIVES:

APPLICANT:
OWNER:
ENGINEER:
ARCHITECT:
ATTORNEY:

N/A
N/A
N/A
N/A
N/A

STAFF: Tim Goodfellow, Principal Planner II

RECOMMENDATION:

The Planning Commisison will make a recommendation of approval or denial of the
Zoning Ordinance Text Amendment to the Board of County Commissioners.

ATTACHMENTS:

Exhibit 1~ BOCC Z.0. Amendment
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TO: _ Planning Commission

FROM: - Eric Soter, Division Director; Tim Goodfellow, Principal Planner
DATE: October 2, 2013

SUBJECT: ZT 13-09, Waterbody Buffer Zoning Ordinance Text Amendment
ISSUE

The Board of County Commissioners (BOCC) has received requests for review of specific
sections of the zoning ordinance for possible revision. Staff has initiated a phased approach in
updating the zoning ordinance in an attempt to address these concerns. As part of that process
efforts have been undertaken to address items within the Board's Business Friendly
Improvement Areas (BFIA) list. Staff has created the Waterbody Buffer Zoning Ordinance Text
Amendment to address concerns with existing regulations as generally outiined in the BFIA.

BACKGROUND ‘
Several initiatives have been identified over the last several years to provide an avenue for
citizen input regarding development regulations and processes. As part of this effort, Staff
began a phased update to the zoning ordinance. The proposed text amendment, ZT 13-09, has
been crafted to address concerns, as outlined in the BFIA list, regarding existing stream buffer
regulations.

Staff gave a previe'w of ZT 13-09 to the Planning Commission on September 18, 2013, which
included historical and background information regarding the Waterbody Buffer Ordinance.

RECOMMENDATION
The Planning Commission shall make a recommendation of approval or denial of ZT 1 3-09 to

the Board of County Commissioners.

ATTACHMENTS
Business Friendly Improvement Areas go to: www.frederickcountymd.goviplanning
Exhibit 1 — Waterbody Buffer Zoning Ordinance Text Amendment




OVERVIEW :

The overview section below provides a text amendment issue summary including background
information and potential amendments to the zoning ordinance as provided in Exhibit 1 —
Waterbody Buffer Zoning Ordinance Text Amendment.

New waterbody buffer standards were adopted into the Zoning Ordinance in 2008 in Article IX
Environmental Regulations, Division 4. Waterbody Buffer Requirements, Section 1-19-9.400 .
Waterbody Buffer Requirements. These existing waterbody buffer requirements apply to an
application for subdivision or resubdivision of a parcel, lot, or tract of land submitted on or after
August 15, 2008. To provide consistency, those applications for subdivision or resubdivision
filed but not formally approved at the time of adoption, are also subject to the regulations.

However, it should be noted that development on existing parcels and lots of record as of
August 15, 2008 are exempt from the waterbody buffer requirements in this section of the
zoning ordinance. The ordinance also specifically states that the waterbody buffer requirements
in section 1-19-9.400 shall not apply to existing structures. In addition, the requirements do not
apply to addition plats, correction plats, outlot plats, revisions to previously approved subdivision
plats that do not change the number of lots, extensions or reapprovals of previously approved
subdivision plats that have not expired, and submission of final plats for recordation provided
that the final plat is consistent with the approved preliminary subdivision plat. 1t was the intent
that the waterbody buffer regulations would apply to new development through subdivision and
resubdivision moving forward from the time of adoption.

It should also be noted that since being adopted in 2008, there have been no subdivision
projects where the waterbody buffer requirements resulted in a reduction of lot yield, or where
any significant redesign was required to accommodate the stream setback.

The process to adopt the waterbody buffer requirements in section 1-19-9.400 resulted from an
approximately year long process that included many public meetings, public hearings, and
several adjustments to the text based on review and input from the Board of County
Commissioners and the public. The requirements were crafted and adopted with the intent of
implementing environmenta! and cultural resource policies contained in the Countywide
Comprehensive Plan. These policies recognize the benefit of, and intend to provide protection
to, sensitive natural resource areas within the County.

Specifically, buffers act to protect a waterbody by filtering damaging pollutants, such as
sediment, nitrogen, and phosphorous, that runoff from nearby lands. As development occurs
across the County and. open spaces and natural areas are reduced, these existing buffers
become crucial in minimizing damage to existing streams. -

Maintaining undisturbed landscape conditions adjacent to sensitive waterways enhances
property values, promotes better physical design and flood protection, and offers water quality
benefits. Riparian, or stream-side, areas are important components of the-landscape because
they are transitional areas between the terrestrial (uplands) and the aquatic environment and
contain unique soil types and higher plant and animal species diversity. Surface runoff, shallow
groundwater flows, and subsurface fiows interact and pass through riparian areas and influence
the quality and quantity of water in streams, rivers and lakes.

It is with these factors in mind that Staff has reviewed the existing regulations and prepared
amendments to address concerns as identified in the BFIA. Comments from the Land Use
Council of the Frederick County Building Industry Association were incorporated into the draft
amendments,




Stream Buffer Modification

The amendment will provide increased flexibility and reduced complexity to the existing
regulations while retaining a certain level of environmental benefit to County streams and rivers,
and therefore County residents.

The current stream protection ordinance contains 3 tiers of setback distances based on the
degree and extent of gradient or slope within a defined stream valley. The existing setback
distances are generally a minimum of 100’ (slopes less than 15%), a minimum of 150’ for areas
of moderate slopes (15% to <25%), and a minimum of 175’ for areas of steep slopes (25% or
greater). This variable-width stream buffer is site specific, examining landscape qualities and
characteristics, and tailoring the stream protection to each unique development area.

The existing regulations were created to include a variable width component depending on how
steep the ground is within that area of study adjacent to the stream. A variable width considers
the fact that a buffer area should reflect the varied components of the landscape within the
stream or river corridor in that specific area. Each buffer area is different and should consider
issues such as steep slopes which should remain intact to prevent soil erosion which can deliver
sediment to the stream. Excess sediment in a stream smothers habitat for fish and aquatic
insects, disrupts flow regimes and leads to additional stream bank erosion.

The overall structure of the amendment continues to account for site specific characteristics, but
reduces the overall width of the stream valley study area, and also reduces the required setback
for moderate and steep slopes. This proposed modification also adds an allowance for the
placement of recreational amenities inside the buffer.

in this option the minimum required setback for moderate slopes has been reduced from 150" to
125', the minimum required setback for steep slopes has been reduced from 175 to 150". In
~ addition the required 175 cross-section on each side of the waterbody (that is used as the study
area to determine the gradient of the slope) has been reduced to 150°.

These modifications will reduce the overall area of consideration for calculation purposes and
will also reduce the resulting required minimum setback for moderate and steep slopes.
However, the modifications will retain the structure of the existing regulations which reflect a
calculation that is based on site specific characteristics which respect features and
topographical changes on each property.




As reflected in Exhibit 1 — Waterbody Buffer Draft Zoning Ordinance Text Amendment — the
following amendments would be needed to accomplish the changes as proposed.

ARTICLE IX: ENVIRONMENTAL REGULATIONS
DIVISION 4. WATERBODY BUFFER REQUIREMENTS
§ 1-18-9.400. WATERBODY BUFFER REQUIREMENTS.

This existing section of the zoning ordinance would be .amended to accomplish the changes as
discussed above.
¢ Subsections (C)(1) and (C)(3) reflect the reduction of the overall stream evaluation area
from 175’ to 150’ and reduces the waterbody buffer for moderate slopes from 150’ to
125 - :
¢ Subsection (C}{4) is proposed for deletion which would remove a specific requirement
for the setback to extend to the crest of a moderate slope.
¢ Subsection (C)(b) reflects the reduced overall study area and is proposed for
amendment to reduce the waterbody buffer requirement for steep slopes from 175’ to
150
o Subsection (C)(6) is proposed for deletion which would remove a specific requirement
for an increased setbhack within the Linganore Watershed Protection Area.
Subsection (C)(7) is proposed for amendment to remove a specific requirement for the
setback to extend to the crest of the steep slope.

Text has also been added to this section to permit the placement of minor recreational
amenities within the waterbody buffer, The addition of this text adds flexibility and increases the
options for placement of minor recreational amenities at the time of development. This text was
added to Subsection (D).

As reflected in Exhibit 1, the amendments would apply to subdivision and resubdivisions
receiving approval after effective date of the ordinance. Unless resubdivision occurs, existing
approvals and waterbody buffers will be maintained for all subdivisions that were subject to the
August 2008 ordinance. Many subdivision plats have been recorded subject to the existing
provisions and therefore would remain subject to the waterbody buffer requirements that were
established based on the circumstances and regulations in place at that time. [n addition, a
retroactive application of less restrictive standards, if approved by the BOCC, would require all
subdivision plats to be re-recorded to implement the less restrictive requirements.

STAFF RECOMMENDATION
Staff requests that the Planning Commission make a recommendation of approval or denial of
ZTA 13-09 to the Board of County Commissioners.




ARTICLE IX: ENVIRONMENTAL REGULATIONS
DIVISION 4. WATERBODY BUFFER REQUIREMENTS
§ 1-19-9.400. WATERBODY BUFFER REQUIREMENTS.

A parcel, lot, or tract of land submitted o Frederick County for subdivision or resubdivision review and approval
shall be subject to the following waterbody buffer requu’ements The requiremnents in this section shall not apply to
existing structm ¢S,

(A)  All subdivision plans shall have waterbody buffers clearly shown and certified by a professional engineer,
registered professional land surveyor, or registered property line surveyor. To meet the requirements of this section,
applicants shall use best available data,

(B)  Allwaterbody buffer areas shall be maintained in a natural vegetative state unless otherwise utilized for
reforestation or afforestation to satisfy forest resource ordinance obligations or for environmental enhancement
projects administered or approved by federal, state, or local government agencies.

(C) Waterbody buffer widths shall be determined in accordance with the requirements described below and
shall apply to each side of a waterbody. As used herein, the term "moderate slope” nieans a slope with a gradient of
15% to loss than 25%; and the term "steep slope” means a slope with a gradient of 25% or greater.

(1) The waterbody buffer width shall be derived by calculating the gradient of the slope within a 175150-
foot cross-section on each side of a waterbody, drawn perpendicular to the direction of water flow. Cross-sectional
measurements shall be taken every 50 feet along the bank(s) of the waterbady.

(2) The minimum waterbody buffer shall be 100 feet.

(3) Exceptasprovideddnsubsection{4) below; ilf 60% or more of the 175150-foot cross-section includes
moderate (15% to <25%) slopes, then the waterbody buffer shall be increased to 150125 feet for that side of the
waterbody.

Mm%%%d%%%ﬂep&%ﬂemﬁgmmpm&%&
; e-moderate(15% to<25%)
mp%eﬁeg—keﬁ%eh%ﬁgteﬁe&fe%amdeﬂﬁh%wa%rbed%

(54) Eweoplasprovidedinsubseetions (6)-er-{D belowIf 60% or more of the 175150-foot cross-section
includes steep (25% or greater) slopes, then the waterbody buffer shall be increased to 175150 feet, for that side of

the waterbody,

melud%th%eﬁhf&steepﬁlﬁpe—afea—fef—thapsfd&eﬁﬂ}e%fbedy—
———{F—Ithe-toe-and the-erestof a-steep-(25% or-greater) slope-and-the adjoining backslope-are-located within

the 175-foetcrossseetion; the-waterbody buffer will extond to-the-crest-of the-steep slope;or-100-feet-whichever-is
greater-for-that side-of the-waterbody: .

(85) Waterbody buffer widths may be greater than those provided herein if floodplain and wetlands extend
beyond the waterbody buffer area.
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(D) No buildings, structures, or impervions-surfaces;-and-ne activities requiring clearing or grading over 5,600
square feet will be permitted in waterbody buffers, except for STORMWATER MANAGEMENT FACILITIES,
STRUCTURES AND APPURTENANT CONVEYANCES; ENVIRONMENTAL RESTORATION OR
MITIGATION PROJECTS; OPEN SHELTERS; POLE-TYPE STRUCTURES (OPEN ON ALL SIDES
AND WITHOUT WALLS); FENCES AND RECREATIONAL USES (INCLUDING BIKEWAYS AND
TRAILS), AND RECREATIONAL EQUIPMENT WHICH ARE NOT CONTAINED IN A BUILDING.
utilitiespublic-and-privateroads,-duiveways; bikeways,and-trails—Utilities, public and private roads, and driveways
ARE PERMITTEDIN THE WATERBODY BUFFER, BUT must meet the requirements of subsection (F) below

or qualify for the exemption in subsection (G} below-in-erder-to-belocated-within-the-waterbody-buffer,

(E) Sewage disposal systems, including but not limited to septic tanks and their associated piping, drainfields,
septic reserve areas or sand mound systems, receiving approval after August 15, 2008 shall be located outside the
waterbody buffer avea. If Frederick County Health Department-adininistered percolation tests outside the waterbody
buffer fail and the applicant can demonstrate that an alternative location outside the waterbody buffer is not feasible,
the Frederick County Health Department may approve a sewage disposal system within the waterbody buffer area
provided all Code of Maryland regulations are met.

(F) (1) Public and private roads, driveways, and utilities may be permitted in the waterbody buffer only if
the applicant has clearly demonstrated that no feasible alternative exists, and that every reasonable effort has been
made to locate the public and private roads, driveways, and utilifies outside of the buffer area.

(2) In order to locate public and private roads, driveways, or utilities in the waterbody buffer, the applicant
must subrmit a justification statement to the appropriate county agency or division, including: (a) an evaluation of at
least one alternative location for the requested public and private roads, driveways, and utilities; and (b) the reasons
why the alternative location or locations are not feasible.

(3) Public and private roads, driveways, and utilities that are allowed in the buffer area must be located to
create the least disturbance to existing vegetation, grade, and wetlands.

(4) Where feasible, utility easements shall be set back a minimum of 50 feet from all waterbodies or outside
wetlands and their buffers, whichever is greater.

(5) Utility, bikeway or trail easements or rights-of-way within the waterbody buffer shall be co-located
whenever possible.

(G) Upgrades, mainfenance or repair of existing public and private roads, driveways, utilities, bikeways and
frails shall be exempt from the requirements of subsection (F) above.

(I}  Sediment and erosion control structures or facilities may be aliowed as a temporary use in the waterbody

buffels. %eﬁ@mm%@mh&%@%ﬂ%&%%e%@%ﬁ%%@%ﬁwﬁm
et

e-faeility-at that-loeation.—At a minimum, grading must be at least 25 feet from the bank of the waterbody and from
any wetlands.
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———{4)—Whetherexeessive-grading-will result-from-an-uphill SWMleeation; and whether the propesed SWIM
%&SWH@MBMWMW&WWMMS%%

the-buffer:

S} Whether elv-depradedcenditi e the-buffor areaexistd 1d bes L ifthe SWM

——{6)-—Thepresence-ofman-made structures{e.g-farm pondsiHin-the buffer-area-under pre-development
conditions that-can-be-converted-to-SWM use-without-excessivewaterbody disturbance-

—— Deposition or stockpiling of any material, including excavated rock, topsoil, stamps, shrubs, or any
bu1Id1ng or construction material, within the designated waterbody buffer is prohibited. However, stockpilmg which
is necessary to restore an area within a utility easement or temporary sediment control area may be approved by the
appropriate county agency or division on a temporary basis.

(Ord. 07-24-464, 7-10-2007; Ord. 07-29-469, 9-4-2007; Ord. 08-21-497, 8-5-2008; Ord. 08-26-502, 10-14-2008)

Comment; This Section shall apply to applications for subdivision or resubdivision filed APPROVED os-or after
Augustl5;2008; [THE EFFECTIVE DATE OF THIS ORDINANCE] aﬁésha}l—alse—appbw%&ﬂ?
subdivision-orresubdivision appleation-filed prior

Gemssieﬂ-a»s—ef—AugusHé—LlQGS—Thfs Section shall not apply to: addition plats; correction plats outlot plats;
revisions to previously approved subdivision plats that do not changeINCREASE the number of lots; extensions or
re-approvals of previously approved subdivision plats that have not expired; and submission of final plats for
recordation, provided that the final plat is consistent with the approved preliminary subdivision plat.
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THE EFFECTIVE DATE OF THIS ORDINANCE IS , 201,

ORDINANCE NO.

Re: An Ordinance to Amend the Waterbody Buffer
Requirements of the Frederick County Zoning Ordina

RECITALS
On July 10, 2007, the Board of County Commissionets k County (BOCC)
adopted Ordinance No, 07-24-464, which defined the Lin Watershed Protection Area and

On August 5, 2008, the BOCC adopted Ordinance

waterbody buffer requirements countywide, and

or tract of fand submitted to Frederick County for subdivision or resubdivision
oval shall be subject to the following waterbody buffer tequirements. The

|
{New text is shown in bold CAPS and/or underlined; Deleted Text is shown as Strikethrough




(A) All subdivision plans shall have waterbody buffers clearly shown and certified by a
professional engineer, registered professional land surveyor, or registered property line
surveyor. To meet the requirements of this section, applicants shall use best availabl

(B) All waterbody buffer areas shall be maintained in a natural vegetativ
otherwise utilized for reforestation or afforestation to satisty forest resource of

state, or local government agencies.

(C) Waterbody buffer widths shall be determined in accord
described below and shall apply to each side of a waterbody.

slope" means a slope with a gradient of 15% to less than 2
a slope with a gradient of 25% or greater.

n

n, the term "moderate

(1) The waterbody buffer width shall be de
within a 175150-foot cross-section on each side of a waterbod:

direction of water flow. Cross-sectional measurements shall b
bank(s) of the waterbody.

(2) The minimum waterbo

3) EReepts :s-r;ﬁ; :
cross-section includes moderate (15%

b
-
)
o
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foot cross-se
increased to

eep (259 cdter) slopes, then the waterbody buffer shall be
for that side of the waterbody.

)
]
[

[
o
]
L
el
",
Len,

2

(New text is shown in bold CAPS and/or underlined; Deleted Text is shown as Steikethrough




(D)  No buildings, structures, or impervioussurfaces;-and-ne activities requiring clearj
grading over 5,000 square feet will be permitted in waterbody buffers, except for
STORMWATER MANAGEMENT FACILITIES, STRUCTURES AND APPUR
CONVEYANCES; ENVIRONMENTAL RESTORATION OR MITIGATIO

AND WITHOUT WALLS); FENCES AND RECREATIONAL USES
BIKEWAYS AND TRAILS), AND RECREATIONAL EOUIPMEN
CONTAINED IN A BUILDING. publicand pr
trails—Utilities, public and private 10ads, and dri 1veways AR]] PE
WATERBODY BUFFER, BUT must meet the requirements of|
for the exemption in subsection (G) below-in-orderto-b :

(E) Sewage disposal systems, including but not limif
piping, drainfields, septic reserve arcas or sand mou
15, 2008 shall be located outside the waterbody buff
Department-administered percolation tests outside the wat
can demonsirate that an alternative location outside the waterbody Buffer is not feasible, the
i L system within the

approval aftel August
Bounty Health

b

and that every reasonable effor
and utilities outside of the buffer area.

(2) In 01de1 to locate public and piy; , dri s, or utilities in the waterbody
i statement to the appropriate county agency or

native location for the requested public

asons why the alternative location or

¢ay or trail easements or rights-of-way within the waterbody buffer
whenever possible.
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sedm&eﬂt—eeﬂ&el—system—wrﬂ—b neasurably-improved-by-placement-of a-facility-at-th
At a minimum, grading must be at least 25 feet from the bank of the waterbody and fro
wetlands.

shrubs, or an
prohibited. How
stemporary sedi

stockpiling which is necessary to restore an arca within a utility casement
onfrol area may be approved by the appropriate county agency or

(New text is shown in bold CAPS and/or underlined; Deleted Text is shown as Strikethrough




Comment: This Section shall apply fto applications for subdivision or

resubdivision approved after , 2013, This Section shall

with the approved preliminary subdivision plat.

The effective date of this Ordinance shall be

____dayof , 2013,

ATTEST: QUNTY COMMISSIONERS

RpCOUNTY, MARYLAND

Blaine R. Young
President
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